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"All those powers which relate to merely municipal legislation, or which
llIay be properly mtlJed internal police, are not surrendered by the State
or restrained, and consequently in relation to tho.~e the authority of a
Sta,te is complete, unqualified, allll exclusive."

In case Fuller t'. Spear, (2 Shepley, 417,) "\Teston, Chief Justice, gave
the opinion of the court, and stated:

"It is undoubtedly competent for the legislative pOlVer," (meaning State
legislative power,) "as well in these as in other waters, to appropriate
and regulate fisheries otherwise public."

It would appear from these authorities as well settled that the State
has the exelusive and unlimited authority to regulate the fisheries within
its waters.

Any claim to exercise the right of fishing founded upon the chftrter
of Charles II is derived from the following words:

"But they and every, or any of them, shall have full and free power
and liberty to continue and use the trade of fishing upon the said coast,
in any of the seas thereunto adjoining, or any arms of the seas or salt­
water rivers and creeks, where they have been accustomed to fish," &c.

After SlImming up and specifying the different kinds of grants, among'
which are "rivers, waters, fishing," the h(~bendwn is as follows:

"To have and to hold the same unto the said governor and company,
and their slICCeSSOI's," (which is now the State in respect to such ques­
tions,) "forever, npon trnst, for the use and benefit of themselves and
their associates, freemen of the said colony, their heirs and assigns, to
be holden of us, our heirs and successors, as of the manor of East Green­
wicll, in our eonnty of KCl~t, in free (md cOlnmon soccage, and not in capite
1101' by knight-service."

Soccage is an old English term, now obsolete, and is urlderstood to be
"a tennre of lands for certain inferior or husbandry services to be per­
formed for the lord of the fee." Free soccage is defined, where the serv­
ices are not only certain but honorable, and means the same as if written
free and common tenure or tenancy; that is to say, that the governor and
company, and assoeiates, freemen of the colony, were all free tenc~nts in
common of the" rivers, waters, and fishing."

'rl1C constitntion of the State adopted Novemper 5, 1842, contains in
its seventeenth section of Article I this provision: .

"'fhe people shall continue to enjoy and freely exercise all the rights
of fishing and the privileges of the shore to which they have been here­
tofore entitled under the charter and usages of this State. But no new
right is intended to be granted, nor any existing right impaired, by this
declaration."

By this pnnrision, then, no new rights are granted nor existing ones
impaired, and the people shall continne to enjoy aud freely exercise all
the rig'hts of f.ishing, as under the charter and usages.

As to the manner of exercising these rights, we presume it is the un­
questionable right of the State to determine that 110 one has a right to
fish in snch a maDner as will be detrinlel1tal to others; that eaeh eiti­
zeu has t.he sallie and an eqnal right (though it Illay remain unexercised)
as another, but no more nor DO less. 'v\Thoever takes fish must have some
consideration for the rights of ot.hers; at least, if llaving been allowed to
take more than his share, and no objection had been made to it for many
years, yet when objection is made, and such objection is reasonable
and based upon suffieient grounds, he ought to cease t.he offensive mode.

This is the state of things at present. And upon the petitioners
coming in and asking, for the reason shown, that. the legislature shall
stop a Illode of fishing by which they are enabled to take not only more
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than their reasonable share, but to the detriment and injury of the other
tenants in common, the remonstrants set up a right to continue, upon
the grollnd that they Lave, by continual uses, acquired a prescriptive
right thereby, and of which they ought not to be deprin)d.

HowO\'eI' this might be between individuals, it i:-; well settled that no
right of this kind can be set up as against the State, nor against indi­
viduals if objection is made within the time limited by law.

To illustrate: Suppose a town owns a pieee of land to be us(~d in com­
mon by the inhabitants for the pasturage of cows. For sOllJe reason bnt
few avail themselves of the privilege, who continue to use it for a lllllll­

bel' of years exclusively, and without any interference on the part of tbe
others.

In time, finding tlle pasturage is more than is necessary for their cattle,
tllese few conceive the field could be made more profitable, and conelude
to turn the grass into hay, and in this manner they have Hot only enough
for their own cows, but can send a large amonnt"to market.

This course continues, but by and by some of the others wi~,h also to
nvail thelllHelves of thcir right, and undertake to tum their cows into the
field. Upon this the old occupiers object, and say they have so 10llg
used the land for raising' hay that no new oecnpiers call cOllle in, or at
least if they do they must wait until the crop is first gathered.

To do this would deprive tLem of most of t,}w seaSOll, and the pastur­
age would be merely nominal or nothing.

Under a privilege to catch fish under the charter, to be exercised and
enjoyed equally and reasonably with the remainder of the people, cer­
tain persons, not satisfied with the ordinary hook-and-line method. intro­
duce purse-seines in 01' about 1822, continue this until 1846, when, find­
ing another method by whicL they can take them in larger quantities
than with seines, they introduce the trap-seines. 'l'his is so etfectual
that, it would appeal' by tile statemcnts of reliable persons, they han~

caught, appa,Tently, every scup of any size that was forinerly in the hay.
And the petitioners, after remaining quiet for several years, after it
was evident to them that scup were, decreasing in numbers yearly, and
that this decrease, in their opinion, was entirely owing to the tmp-fish­
ing, when they now come and ask for legislative action to stop the ex­
termination, they are llIet by the trappers' assertio<1 that they have a
right to go on and continue, fin' the reason that they haV(~ acquired the
right under the charter alia constitution.

If t,his be sound doctrine, everyone else, under the present state of
the fish, is deprived of the rights granted him ullder the charter; lin'
the privilege offishing where no fish are to be fowul,is equivalent to no right
to catch fish.

The rig-ht of fishing, when in comlllon, must be construed to be con­
fined within reasonable bounds; and what bounds and what is reasoua­
ble must and can only be determined by the legislature.

This fishing, as carried on, is a monopoly. There are twenty-eight
traps or places for setting traps, -and these have been in the hands ot'
the same parties for nearly, if not quite, twenty-five years. It is so ar­
ranged among these parties, that it is practically impossible for any other
to gain admission into this close-borough system. Let others attempt to
occupy their ground, and from whom would we hear, or, if not hear, how
soon would we nnderstand the different view they would take of the
doctrine they now set up O?

It would no longer be the free power and liberty of fishing. The
ii:roulHl they would then assullle would be, that they had acquired, b,Y
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long usage, ~1 prescriptive riglJt to occupy these places to the exclusion
of all others.

It will be borne in mind that the cOlllmittee who were appointed to
make the investigation which was reported at the ,January session, 1:-;57,
and which report I have read to yon, were appointed upon the petition,
as we are informed by lVIr. Childs, who was himself a member of that
committee Oil the part of the senate, of persons engaged in tautog-fish­
ing at and about Newport.

In their report they S,Ly that" no evidence was offered to the commit­
tee that these kinds of fishing in other parts of the bay were injured by
the trap or seine-fishing in Seaconnet Hiver;" and that they were satis­
fied that these fisheries" shoVld not be interfered with or restrained, un­
less it seriously interfered with the fishery in the other waters of the
St~Lte, or some other very important reason."

This opillion comprehends by implic~1tionalso this, that if the fisheries
in the other waters of the State were seriously interfere<l with by the
_trap-fisheries, then these last should themselves be interfered with and
re!:itn1ined; but there was 110 evillence of this lIature brought before them.

Nearly fifteen years lmve passed away sinee this investigation was
made, and now eomplaint is made by those intereOlted in the fishery
throughollt the whole bay. Their opinion is clear and positive, that the
trap tishcr'y has HOt only seriously affected the scup-fishing', but has
destroyed it; and whether it ean be revived and restored to the state it
was when the former committee was sittiug, depends, in their opinion,
upon the recommendation of this committee.

In concluding this presentation of the various questions that have
arisen under and are neeessarily connected with the inquiry referred to
you by t,1)e leg'islature, I am sensible that I have not ex!Jausted the
sul~iect, and that much. more might pertinently be said to strengthen am}
support the position assumed b,\- the petitioners; but rather' thEm
exhaust your patience, I will rely upon your own recollection of the
various staternents of those you have examined, with confidence that
where I Illay have omitted to state correctly or to mention all the evi­
dence bearing upon the points I have attempted to maintain, or upon
others, you will not fail to give them their proper weight.

In the course of the investigation as to the cause of the scarcity, it is
evident that not only does such scarcity prevail. but that the same is
the ease with the other fish caught in these traps, viz, sea-bass and
tautog ; and the conclusion is forced upon us that if, as the remon­
strant,.; eon tend, this scarcity is caused by the scup ehangillg' its former
Imunt8 for lIew ones; that the sea-bass and tautog are doing the same;
and tltat our waters are to be deserted, or if this is not so, then that
the scarcity is cause(} by the traps and heart-seines.

All the witnesses not interested in traps, I believe, without exception,
SOl\,H\ who have been engaged in the business~and some who are engaged
in seining, are strongly of the opinion that trapping eauses the scarcity,
and that it ought to be prohibited.

And this leads me to observe that the ell'ortsof the remonstrants h~tye

been elltirel~' directed to prevent any interference with the SeacOllnet
traps, amI, as it appears to me, they are ready to throw o\'er an the
outsiders if they can gain their object.

Should the committee think proper to rep0l't in favor of the IH,ti.
tioners, an(l to recolllmend the p~1ssageof an act prohibiting or reg'lllat­
ing trap and other !:ieine-f]shing, I would urge that they be not except('d
from such provisions.

There is no question but what these trap·fishings have been important
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and valuable, but, in my judgment, they are destructive and to tIle de­
triment of bay fishing just in proportion to their value.

It has been suggested outside that the traps might be allowed to take
fish three days iHlt of a week.

In answer 'to this, I would simply say that if one of my theories is true,
viz, that the same schools remain in the same loc1lity, then these fish
could all be taken just as well in three days as in a week, and the pri\'i­
lege would be as injUI'ious as if they continued as formerly.

If the committee is satisfied that the breaking up of the traps at
Seaconnet Point in ISH2, and the comparative abundance of scup the
same season in the bay, have any relation or connection with each other,
I would respectfully say that this is sufficient ground to predicate a
just claim on the part of hook-and·lille fishermell llud others, that tLe
experiment 8hall be tried again.

These trappers have enjoyed the privilege of catching' fish freely and
uninterruptedly for nearly or quite twenty-six years. 'Ve now ask that,
upon the evideILee amI opinion a8 to their injurious eflect on other fish-.
ings, the opposing interest may be allowed a reasonable time to prove,
by a full and unobstructed trial, whether the traps are the chief cause
of this scarcity. From the probable fact that !:lCUP live abol1t three
years, that length of time 'ought to be taken. If at the end of that

. period our waters do not satisfadorily show, an abundance of seup, I
for one will cheerfully abandon all further opposition to the employment,
of any and all kinds of traps.

'fhat the experiment 81lOuld he fairly made, it is essential that all the
waters 8honld be protected, otherwise no one will be satisfleu or con­
vinced by Hllj' trial that may be made.

ABSTRAUT OF A1'\ ADDI{ESS BY CAP'l'AIN NATHANmL E.
ATWOOD, IN OPJlOSlTION TO LEGISLATION.

Before the senate committee of Rhode Island legislature, January seswion,
1872.

vYe find upon examination that changes take place in a series of years
in the great category of fishes, for which we can assign no reason. In
:Massachusetts Bay and along the eoast of onr State the kinds of fish
are not the same

L

to day th~it they were in the days of our boyhood.
Those that were most abundant then have suffered great diminution,
and sometimes have totally disappeared, perhaps never to return; while
other varieties have perhaps, after gradually diminishing more and more
for a series of years, increased again and become as abundant a8 before.
Other species have come among U!:l that were utterly unknown in our
youthful years.

It is very important that in strnJying the science of fisheries, wp should
make ourselves familiar with tile habits of migration of fish, the pecu­
liarities of their food, and their times of depositing their spawn. This'
last is yery difficult to ascertain with regard to many species. The
statements of fishermen concel'lling it are not to be relied ulJon ; for, as a
class, they notice the Hsh which they take only in so f~lr as their' own
pecuniary illtere8t is concerned.

One of the most importaut alllong the fishes of our New England
coast is the COlli IlIon mackerel. It is well known tll:lt nHlekerpl are a
migratol',Y fisu and are oul,Y with us a part of the se,lSOll. At the pres-
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Ollt time of the year they are absent from onr waters: }forth of Cape
/ClHl, a", for instance, in the sonthern portion of Barnstable Bay, we find

thOlll beginning' to appeal' about the beginning of May, at first a few
:-;tl'aggling specimell:-;, and then in a few days a vast abundance. They
cannot lJo taken by hook-fishermen, hut by m8an" of a long string of
llMs, made about eighteen feet deep, which hang vertically in the water
awl drift with the tide. Considerable qnanties are thus taken in the
nj~·hl-ti!lle.

In 185;:; a resolution was passed by the :l\fassachusetts legislature
ant.hori;l,ing the governor to appoint three commissioners to inquire into
the practicahility of the artificial breeding of fish. I was expecting to
he appointed on tbat commission, and, as I had a great desire to know
at precisely what time the mackerel deposited their spawn, I devoted
cOllsiderahle attention to the subject. vVhile fishing for these mackerel,
I found that about the 20th of May, mld from that time to the
:~ll or 4th of ,June, they were spawning. As we took the fish into
the boat the spttwn Wl1S running freely from them. In .a few days after
that time tlleY repaire(l to the feeding-ground, fed voraciously, aud soon

'colTlmeIJecd to be fat. In a few days after this school had disappeared
r received my commission, and thirty days after the height of their
:,,;p:l\nling-season I fOUlHl immense schools af little mackerel in our bay.
I eaught some specimeJls and put them in alcohol, as I had before put·
the filature {'ggs, marking the <late. Twenty-five days after that I went
again into the bay, and found that they had grown to be some two
inches in length, showi ng' that it required not nearly so much time for
the growth alill devf'lopment of this fish as for many other speeies. I
took specimens to Pl'ofe:-;sor Agassiz, who was very mueh delighted at
the (liseovm·ips I had ma<le.

Besides tltel:1rge f'tlJl-g'rown m~1eker()l, there is the smaHcr kind, that
COlIte ill later in the sC,tS')l]' Dr. Mitchell and other writers Juwe con­
sidered th:tt these ard t.w:) species, cdling them" spring' 1ll<1Ckcrel" anll
"tloek mackerel ;~) hut I am convinced that, they are simply different
ages of the s;lIne species. vVhen the seeond school, or Dr. ::Ylitchell's
!lock maeken,j, arrive they are of very different si;l,es, and in the Boston
market arc desi;.iuated as "full grown," "second size," "ti,} ko['s and
hlink"," The line of dpltlarkation is so prominently drawn hetween
these several si;l,es that people do not differ much in the designations
g'iven to them in the markets of different towns. Now, these maekere1
that I watched for fifty-fin, days after they were spawned until they had
grown to be three inches in length, before they left us in the fall had
grown large enough to be rated as number "foul'," uuder the J\fassaelm­
:-;etts inspection laws. Those that eome the next season are the" blinks,"
and, as we believe, were from the spawn of the preceding year. The next
:-;i;l,e, or the "tinkex's/' we believe were the "blinks" of the year be­
fore, and so on.

The qnestioll is asked, Where do maekerel stay in the winter ~ I do
110t think tltey stop in the Gulf stream, but somewhere short of that,
probahly in water deep enough to afford a congenial temperature.

During SOllie seasons this fish is very much more plentiful than in
others. In 18:31 there were inspected, in Massachnsetts, 383,55!.l barrels.
From that tilllo they began to diminish in numbers, and from 1839 to
1844. the number of barrels inspected did not exceed 75,000 and a few
hundred per ye:H'. They continued to decrease for ten years, when the
yearly eateh was only fiO,OOO barrels. They then iJl(Teased again, and
in 18U!.l there were 234,000 barrels eaught, the largest q nantity previous
to that time sinee ] 8:U. In 1870 there were caught and inspeeted
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318,000 barrels, being 83,000 bands more than in any previous year
for twenty years. This last year there was a falling off of 50,000 barrels.

I pass 1I0W to speak of our menhaden. In my early manhood I looked
with surprise upon the vast quantity of these fish tllat visited our coast
annually and tllen weut away. At that time they seemed of 110 use,
except that the l1sherll1en used them oecasionally for bait. But since
they have become valuable for their oil and as a fertilizer, the question
has been diseussed with mueh interest whether they will be extermi­
nated in eonsequenee of the great extent to which this fishery is prose·
cuted. The Maine legislature some few years ago passed a law prohibit­
ing the seining of them, and, after it had been in force a single yeaI', the
same parties who had signed the petition for the law were very dpsirolls
of having it repealed. I was called before a committee of that legisbl.'
tllre, and gave it as my opinion that the efforts of man would have but
little tendency to exterminate this species of fish, the Illunber canght
being but very trifling compared with the immense qnantities that, were
produced in the waters. The legislature did not repmtl"the law, but
they authorized the eonnty commissioners along the eoast to grant per­
mits-for the sum of twenty dollars each-allowing parties to fish for
the menhaden in the prohi!litcd localities. The fishing has gone Oll
sinee that time, and, so far from the menhaden being exterminate,!, I am
informed that, they were very auundant last year.

'Vhen do menhaden spawn "I 'l'!le lJlass of them, as is well knolyn,
pass ofl'the coast in the latter part of the autumn. They keep passing
out; and, in our Provincetown Harbor, where the land crooks round so
as to detain them, we catch them a month later than that. 'Vhen we
look at the last of the menhaden we find that the ovaries begin to swell,
and that the eggs begin to grow. 'Vhell they gd off the coast of Vir­
ginia, i'nmensc quantities of them spawn. The mass of the menhaden go
away so far south that they do not get to our coast in the fall, but are
off the capes of Delaware, above and below. I believe that the last ones
that come out deposit their sp:twn soon after their depart,nre, so that
their young return to ollr harbor vcry soon afterward, for we find often
one or two hundred there about, that time. But when the year comes
around again, we find the full-grown menhaden coming in in vast
abundance.

Again, take the sea-herring. \Vhen the Georges fishermen went to
the Georges Banks, there were great schools of them there, but they
have long since disappeared, and now fishermen cannot get enough to
bait their hooks with. 'l'hey come up about the islands of Boston Har­
bor, and to another locality off Seitllate, where theY are, in the fall, in
immense quantities depositing spawn. A fisherman who put out six
nets had them all carried to the bottolll the first night. They were
filled with sueh vast numbers of fishes that he could mise only two of
them, and from these he obtained enough fish for the rest of th(; season.
'l'his shows to how great an extent these fish change their loealities.

='Tow, this depletion of fish at certain points is not eallsed by over­
fishing. 'Ve knolV that it has not resulted from the setting of any
weirs, traps, or pounds, because none of these h,we been used in these
localities.

In the days of my boyhood, my neighbors often spoke of a fish called
" the drummer," which is the sallle variety that you call the squeteague,
which were so plentiful that they could be taken by the boat-load. But
in 1816, when I first went into a fishing-boat, they had dis'l.ppeared, and
I did not see a single specimen for lUany years. Since that time, how.
ever, they have commenced returning ill consiuerable numbers, and we
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811:111 probably have them lmek again as yon are having them upon your
coastf'.

In Provincetown Harbor, from a very early period until the horse­
lllaclwrel made its appearallce, tile lbh called "- whiting''' was immensely
abundant. Siuce the llOl'selll<lckerel has appeared, tlley have heen
gradually driven out, and now a "pncimen is hanlly m'er seen. 'rile
hOrSe-ltlHCkercl has driven out, a grl'<1t Illany other kit)(ls of fi"h, for it is
tlw avowed ellemy of every species it e:m master. rrllese fish first ap­
IW:ll'ed f'outh of C:l,pe Cod abont the year l:-;;U. I was thirty year" old
bef\lre I S:1W a Speeill1klll. l~inalty tlwy fOllud their wa,.r into our harbor,
HIHl completely dp::;troyetl the mackerel iislwry for a time, and even nolY
rcmler it nearly unprotitable.

If over-fi"hing were possible, it seems to me t,hat we shonld see same
of its 1'(~snlts where grnat (:lmnges have tabm pbee in the modes of onr
fi,,!l(']'ies of e()(l :wll Iladdoek in JVIa"saehusctts Bay. \Vhat is called
"trawl-fh,hing"" was first introduced about 1850, alld it resulted jn the
takiJlg of a v·ast Illlluber of fish of these varieties. In conseqnenee of
the (·.olllpetitiou in the IJllsiness, the Swalllpscott people petitione(l the
legi~lnture for a law prohibiting" trawl-fishing', on the ground that it
won1l1 exterminate the lladtloek. .L\ t that time 1 pnlYed before the lpgis­
lature that h:lllLlock was mnch lllore abundant than it had been at any
prcvious time, and that I was selling them at 37~ cent::; per hnlHlre~l
pounds. rrlJat fishery has lleen going .on C\Ter sinet'., awl the amount
tak(~n was greater this last winter than for JJlany year" past. .A fisher­
man in a dory fifteen feet long has often brought in as lllueh as 1,800
pOUlllls ill a single day. rl'here are eighty boats flShillg ont of the harbor,
awl :-;:),000 ponn;]s have beell caught in one day. This increase has
btken place in spite of the Clmstant praetiee of the new mode of fishing,
by wllich twice as many are t.:1ken in the Salll(~ time as forlllerly.

Perhaps the eOllllllittee will ask if I do know of any fish that has
diminiNhetl \yhile I have been fishing. I would Hay that I do. 1 allude
to the halibut. Vvhen I was twent.y-five or thirt.y years old I was en­
gag-ed in fishing along the Nantncket shore, and at that time ImJibllt
were mnch more plentiful than now. \Vhether the dimilllltion is owing
to ovel'-fi"hing or not I am unahle to say.

In regad to the eff(~ct [ll'odueed in the way of driving out fishes by
emptying impurities lnto the water, I am inelilled to believe that as re­
speds ocean waters it would be vel'S trilling; in rivers, I think the
elfed would be considerable. At Kew Betlliml there are works that
throw deleteriou" substances int,() the water, but the driving away of the
f1"lt there waH, in my opinion, effected l>,v the destroying- of the bait npon
whieh they fed. I presume that fish that had never been in ill1llLlre
water, if they should ru:,;h into it suddenly would be mueh more eifected
by it than by a gradual fouling of the water. Fish need to be acclimated
by degn\es to any change of temperature in the water, and it is only by
degrees that they can learn to live in i Il1pure water. In rivers where
there are saw-mills, the sawdust from which is thrown into the water,
when dIe water becomes so charged with it that the gills of fishes are
clogged, they must of necessity be driven away. vVhell the Massa­
chu:,;etts fishery commissioners were appointed, I was applied to to ill­
vestigate the condition of the river fisheries. It was surprising to me
that fish would come ill from the broad oceall amI pass up these narrow
riYl,rs filled with lllud and with every possible obstruction, ;\'ear after
:vear, for the pnrpose of depositing their spa\vn. Yet they will innuia­
bly return annually to the same stream in spite of all tlte deleterious
i::\u!J:stallces thrown into it.
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The idea presented in the report of Professor Huxley to the British
Parliament that man cannot destroy a race of fiRhes by over-catehing
has IJ!~en scouted by a distinguished naturaliRt, who says that eertain
species of fish have been destroyed and caught out. But this was on
the southern coast of France, where there iR only a very small area of
fishing-gToulHl. And t,his naturalist himself says that these wandering
fi:shes which go oil' in schools and return eannot be diminished by man's
eatching'. vVe have all immense area of fishing-ground on our eoast,
'which is flat and everywhere running' off shoal. Look, for instance at
the great elmin of banks from the Nantucket shoals to the banks of
Newfoundland. France,oll the Mediterranean, has no such fishiug­
ground as that.

\Vhen I was a boy, great quantities of Spanish maekerel came into
l)rovincetown Harbor. They afterward began to diminish in numbers,
and I have not seen a speeimen now for twenty years. They went away
before the blue-fish came, and before a weir, trap, pound or anything of
the kind was set in New England waters. I think t,he great enemy of
tue fish of our waters is the blue-fish. 'l'heyare ready to eat almost
ev('ry fish that they can take. 'Ve know that they drh'e almost every­
thing.

It is my candid opinion that man cannot destroy a race of fishes.
They go ott" from 0111' coasts only to return again and bring us innumera­
ble blessing'S. rIhe fisheries of our coast are of immense value. They
afford a vast amount of wholesome food to the people, as well as em­
ployment to a great number of men. Our fisherieR are a nursery for
seameu, and by;weustolt1ing those who engage in them to the hard­
ships of the sea, they train them for service ill our navies in time of war,
as well as upon the decks of our merchantmen.

I hope that the 11sh peculiar to your waters will continue to be abun­
dant, and that if the scup leave you some other variety equally valua­
ble will come in and supply its place.


