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thau their reasonable share, but to the detriment and injury of the other
tenants in common, the remonstrants set up a right to continue, upon
the ground that they have, by continual uses, acquired a prescriptive
right thereby, and of which they ought not to be deprived.

However this might be between individuals, it is well settled that no
right of this kind can be set up as against the State, nor against indi-
viduals if objection is made within the time iimited by law.

To illustrate: Suppose a town owns a piece of land to be used in cowm-
mon by the inhabitants for the pasturage of cows. TIfor some reason but
few avail themselves of the privilege, who continue to use it for a nam-
ber of years exclusively, and without any interference on the part of the
others.

In time, finding the pasturage is more than is necessary for their cattle,
these few conceive the tield could be made more profitable, and conclude
to turn the grass into hay, and in this manner they have not only enough
for their own eows, but can seud a large amount to market.

This course continues, but by and by some of the others wish also to
avail themselves of their right, and undertake to turn their cows into the
field. Upon this the old occupiers objeet, and say they have so long
used the land for raising hay that no new occupiers can come in, or at
feast if they do they must wait until the crop is first gathered.

To do this would deprive them of most of the season, and the pastur-
age would be merely nominal or nothing.

Under a privilege to catch fish under the charter, to be exercised and
enjoyed equally and reasonably with the remainder of the people, cer-
taln persons, not satisfied with the ordinary hook-and-line method, intro-
duce purse-seines in or about 1822, continne this until 1846, when, find-
ing another method by which they can take them in larger quantities
than with seines, they introduce the trap-seines. This is so effectual
that, it would appear by the statements of reliable persons, they have
canght, apparently, every scup of any size that was forinerly in the bay.
And the petitioners, after remaining quiet for several years, after it
was evident to them that seup were.decreasing in numbers yearly, aud
that this decrease, in their opinion, was entirely owing to the trap-fish-
ing, when they now cowme and ask for legislative action to stop the ex-
termination, they are met by the trappers’ assertioa that they have a
right to go on and eontinue, for the reason that they have acquired the
right under the charter and constitution.

If this be sound doctrine, every one else, under the present state of
the fish, is deprived of the rights granted him uander the charter; for
the privilege of fishing where no fish are to be found, is equivalent to no right
to catch fish.

The right of fishing, when in common, must be construed to be con-
fined within reasonable bounds; and what bounds and what is reasona-
ble must and can only be determined by the legislature.

This fishing, as carried on, is a monopoly. There are twenty-eight
traps or places for setting traps, and these have been in the hands of
the same parties for nearly, it not quite, twenty-five years. It is so ar-
ranged among these parties, that it is practically impossible for any other
to gain admission into this close-borough systemn. Let others attempt to
oceupy their ground, and from whom would we hear, or, if not hear, how
soon would we understand the different view they would take of the
doctrine they now set up ¥

It would no longer be the free power and liberty of fishing. The
ground they would then assume would be, that they had acquired, by
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long usage, a prescriptive right to occupy these places to the exelusion
of all others,

It will be borne in mind that the eommittee who were appointed to
make the investigation which was reported at the January session, 1857,
and which report I have read to you, were appointed upon the petition,
as we are informed by Mr. Childs, who was himself a member of that
committee on the part of the senate, of persons engaged in tautog-fish-
ing at and about Newport.

In their report they say that “no evidence was offered to the commit-
tee that these kinds of fishing in other parts of the bay were injured by
the trap or seine-fishing in Seaconnet River;” and that they were satis-
fied that these fisheries “should not be interfered with or restrained, un-
less it seriously interfered with the fishery in the other waters of the
State, or some other very important reason.”

This opinion comprehends by implication also this, that if the fisheries
in the other waters of the State were seriously interfered with by the
trap-fisheries, then these last should themselves be interfered with and
restrained; but there was no evidence of this nature brought before them.

Nearly fifteen years have passed away since this investigation was
made, and now complaint is made by those interested in the fishery
throughont the whole bay, Their opinion is clear and positive, that the
trap fishery has not ouly seriously affected the scup-fishing, but has
destroyed it; and whether it can be revived and restored to the state it
was when the former committee was sitting, depends, in their opinion,
apon the recommendation ot this committee.

In concluding this presentation of the various questions that have
arisen under and are necessarily connected with the inquiry referred to
you by the legislature, I am sensible that I have not exbausted the
subject, and that much more might pertinently be said to strengthen and
support the position assumed by the petitioners; bat rather than
exhaust your patience, I will rely npon your own recollection of the
various statements of those you have examined, with confidence that
where I may have omitted to state correctly or to mention all the evi-
dence bearing upon the points I have attempted to maintain, or upon
others, you will not fail to give them their proper weight.

In the course of the investigation as to the cause of the scarcity, it is
evident that not only does such scareity prevail, but that the same is
the case with the other fish caught in these {raps, viz, sea-bass and
tautog; and the conclusion is forced upon us that if, as the remon-
strants contend, this scarcity is caused by the scup changing its former
haunts for new ones ; that the sea-bass and tautog are doing the same;
and that our waters are to be deserted, or if this is unot so, then that
the scarcity is caused by the traps and heart-seines.

All the witnesses not interested in traps, 1 believe, without exception,
some who have been engaged in the business, and some who are engaged
in seining, are strongly of the opinion that trapping causes the scareity,
and that it ought to be prohibited.

And this leads me fo observe that the effortsof the remonstrants have
been entirely directed to prevent any interference with the Seacotinet
traps, and, as it appears to me, they are ready to throw over all the
outsiders if they can gain their objeet.

Should the committee think proper to report in favor of the peti-
tioners, and to recommend the passage of an act prohibiting or regulaf-
ing trap and other seine-fishing, I would urge that they be not excepted
from such provisions.

There is no question but what these trap-fishings have been important
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and valnable, but, in my judgment, they are destructive and to the de-
triment of bay fishing just in proportion to their value.

It has been suggested outside that the traps might be allowed to take
fish three days but of a week,

In answer to this, I would simply say that if one of my theories is true,
viz, that the same schools remain in the same Jocality, then these fish
could «ll be taken just as well in three days asin a week, and the privi-
lege would be as injurious as if they coutinued as formerly.

If the committee is satisfied that the breaking up of the traps at
Seaconnet Point in 1862, and the comparative abundance of scup the
same season in the bay, have any relation or connection with each other,
I would respectfully say that this is sufficient ground to predicate &
just claim on the part of hook-and-line fishermen aud others, that the
experiment shall be tried again.

These trappers have enjoyed the privilege of catching fish freely and
uninterruptedly for nearly or quite twenty-six years. We now ask that,
upon the evidence and opinion as to their injurious effect on other fish-
ings, the opposing interest may be allowed a reasonable time to prove,
by a full and unobstructed trial, whether the traps are the chief cause
of this scarcity, From the probable fact that scup live about three
years, that length of time -ought to be taken. If at the end of that
period our waters do not satistactorily show, an abundance of scup, I
for oue will cheerfully abandon all further opposition to the employment,
of any and all kinds of traps.

That the experiment should be fairly made, it is essential that all the
waters should be protected, otherwise no one will be satisfied or ¢on-
vinced by any trial that may be made.

ABSTRACT OF AN ADDRESS BY CAPTAIN NATHANIEL E.
ATWOOD, IN OPPOSITION TO LEGISLATION.

Before the senate committee of Rhode Island legislature, January session,
1872,

We find upon examination that changes take place in a series of years
in the great category of fishes, for which we can assign no reason. In
Massachusetts Bay and along the coast of our State the kinds of fish
are not the same today that they were in the days of our boyhood.
Those that were most abundant then have suffered great diminution,
and sometimes have totally disappeared, perhaps never to return ; while
other varieties have perhaps, after gradually diminishing more and more
for a series of years, increased again and become asabundant as before.
Other species have come among us that were utterly unknown in our
youthful years.

It is very important that in stidlying the science of fisheries, we shonld
make ourselves familiar with the habits of migration of fish, the pecu-
liarities of their foed, and their times of depositing their spawn, This'
last is very difficult to ascertain with regard to many species. The
statements of fishermen concerning it are not to be relied upon ; for, as a
class, they notice the fish which they take only in so far as their'own
peeuniary interest is concerned.

One of the most important among the fishes of our New KEngland
coast is the common mackerel. It is well known that mackerel are a
migratory fish and are only with us a parg of the seasou. At the pres-



224  REPORT OF COMMISSIONER OF FISH AND FISHERIES.

ent time of the year they are absent from ouar waters. North of Cape

7Cod, as, for instance, in the southern portion of Barnstable Bay, we find
them beginning to appear about the beginning of May, at first a few
straggling specimens, and then in a few days a vast abundance. They
annot be taken by hook-fishermen, but by means of a long string of
nets, made about eighteen feet deep, which hang vertically in the water
and drift with the tide. Considerable quanties are thus taken in the
night-time. '

In 1853 a resolation was passed by the Massachusetts legislature
authorizing the governar to appoint three commissioners to inguire into

" the practicability of the artificial breeding of fish. I was expecting to
be appointed on that commission, and, as I had a great desire to know
at precisely what time the mackerel deposited their spawn, I devoted
copsiderable attention to the subject. While fishing forthese mackerel,
I found that about the 20th of May, and from that time to the
3d or 4th of June, they were spawning. As we took the fish into
the boat the spawn was running freely from them. In a few days after
that time theyrepaired to the feeding-ground, fed voraciously, and soon
‘commenced to be fat.  In a fow days after this school had disappeared
I received my commission, and thirty days after the height of their
spawning-season I found immense schools ef little mackerel in our bay.
I caught some specimens and put them in aicohol, as I had before put -
the mature cggs, marking the date. Twenty-five days after that I went
again into the bay, and found that they had grown to be some two
inches in length, showing that it required not nearly so much time for
the growth and development of this fish as for many other species. [
took specimens to Professor Agassiz, who was very much delighted at
the discoveries I had made,

Besides the large tull-grown mackerel, there is the smaller kind, that
come in later in the season. Dr. Mitehell and other writers have eon-
sidered that these are twn species, calling them ¢ spring maclkerel” and
“Hlock mackerel;” but I am convinced that they arve simply different
ages of the same species.  When the second school, or Dr. Mitchell’s
fock maekerel, arrive they are of very different sizes, and in the Boston
market ave designated as ‘full grown,” “second size,” “tiunkers and
blinks” The Iline of demarkation is so prominently drawn hetween
these several sizes that people do not difter much in the designations
given to thewm in the markets of different towns. Now, these mackerel
that I watched for fifty-five days after they were spawned until they had
grown to be three inches in length, before they left us in the fall had
grown large enough to be rated as number * four,” under the Massachu-
setts inspection laws.  Those that come the next season are the ¢ blinks,”
and, as we believe, were from the spawn of the preceding year. The next
size, or the “tinkers,” we believe were the ¢ blinks” of the year be-
fore, and so on.

The guestion is asked, Where do mackerel stay in the winter? I do
not think thtey stop in the Guif stream, but somewhere short of that,
probably in water deep enough to afford a congenial temperature.

During some seasons this fish is very much more plentiful than in
others. In 1831 there were inspected, in Massachusetts, 383,559 barrels.
From that time they began to diminish in numbers, and from 1839 to
1844. the number of barrels inspected did not exceed 75,000 and a few
hundred per year. They continued to decrease for ten years, when the
vearly cateh was only 50,000 barrels. They then increased again, and
in 1869 there were 234,000 barrels caught, the largest quantity previous
to that time since 1831. In 1870 there were caught and inspected
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318,000 barrels, being 83,000 barrels more than in any previous year
for twenty years. This last year there was a falling off of 50,000 barrels.

I pass now to speak of our menhaden. In my early manhood I looked
with surprise upon the vast quantity of these fish that visited our coast
annually aud then went away. At that time they scemed of no use,
except that the fishermen nsed them oceasionally for bait. But since
they have become valuable for their oil and as a fertilizer, the question
has been discussed with muech interest whether they will be extermi-
nated in consequence of the great extent to which this fishery is prose-
cuted. The Maine legislature some few years ago passed a law prohibit-
ing the seining of them, and, after it had been in force a single year, the
same parties who had signed the petition for the law were very desirons
of having it repealed. 1 was called before a committee of that legisla-
ture, and gave it as my opiniop that the efforts of man would have but
little tendeney to exterminate this species of fish, the number canght
being but very trifling compared with the immense gnantities that were
produced in the waters. The legislature did not repeal’the law, but
they authorized the connty commissioners along the coast to grant per-
mits—for the sum of twenty dollars each—allowing parties to fish for
the menhaden in the prohibited localities. The fishing has gone on
since that time,and,so far from the menhaden being exterminated, I an
informed that they were very abundant last year.

‘When do menhaden spawn? The mass of them, as is well known,
pass off the coast in the latter part of the antumn. They keep passing
out; and, in our Provineetown Harbor, where the land crooks round so
as to detain them, we catch them a month later than that. When we
look at the last of the menhaden we find that the ovaries begin to swell,
and that the eggs begin to grow. When they get off the coast of Vir-
ginia, inmense quantities of themspawn. The mass of the meunhaden go
away so far south that they do not get to our coast in the fall, but are
off the capes of Delaware, above and below. I Delievethat the last ones
that come out deposit their spawn soon after their departure, so that
their young return to our harbor very soon afterward, for we find often
one or two hundred there about that time. DBut when the year comes
around again, we find the full-grown menhaden coming in in vast
abundaunce, .

Again, take the sea-herring. When the Georges fishermen went to
the Georges Banks, there were great schools of them there, but they
have long since disappeared, and now fishermen cannot get enough to
bait their hooks with. They come up about the islands of Boston Har-
bor, and to another locality oft Scituate, where they are, in the fall, in
immeunse quantities depositing spawn, A fisherman who put out six
nets had them all carried to the bottomn the first night. They were
filled with such vast numbers of fishes that he could raise only two of
them, and from these he obtained enough fish for the rest of the season.
This shows to how great an extent these fish change their localities.

Now, this depletion of fish at certain points is not caused by over-
fishing. We know that it has not resulted from the setting of any
weirs, traps, or pounds, beciaase none of these have been used in these
localities.

In the days of my boyhood, my neighbors often spoke of a fish called
¢ the drummer,” which is the same variety that you eall the squeteague,
which were so plentitul that they could be taken by the boat-load. But
in 1816, when I first went into a fishing-boat, they had disappeared, and
I did not see a single specimen for many years. Since that tiine, how-
ever, they have commenced returning in considerable nambers, and we
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shall probably have them back again as yon are having them upon your
coasts.

In Provincetown ITarbor, from a very early period until the horse-
mackerel made itg appearance, the fish ealled % whiting” was immensely
abundant. Since the lhorse mackerel has appearved, they have been
gradually driven out, and now a specimen is hardly ever seen. The
horse-mackerel has driven out a great many other kinds of fish, for it is
the avowed enemy of every species it ¢an master. These fish first ap-
peared south of Cape Cod about the year 1332, 1 was thirty years old
before I saw aspecimen.  Finally they fonnd their way into our harbor,
and completely destroyed the mackerel fishery for a time, and even now
render it nearly unprofitable.

If over-fishing were possible, it seems to me that we should see some
of its results where great changes have taken place in the modes of our
fisheries of cod and haddock in Massachusetts Bay, What is called
“trawlfishing” was first introdnced about 1850, and it resulted in the
taking of a vast number of fish of these varieties. In consequence of
the competition in the business, the Swampscott people petitioned the
legislature for a law prohibiting trawl-fishing, on the ground that it
would exterminate the haddock, At that time I proved betore tlie legis-
Jature that haddoek was mueh more abundant than it had been at any
previous time, and that I was selling thew at 374 cents per hundred
pounds. That fishery has been going on ever since, and the amount
tuken was greater this last winter than for many years past. A fisher-
man in a dory fitteen feet long has often brought in as much as 1,800
pounds in asingle day. There are eighty boats fishing out of the harbor,
and 83,000 pounds have been caught in one day. This increase has
taken place in spite of the constant practice of the new mode of fishing,
by which twice as many are taken in the same time as formerly.

Perbaps the committee will ask if I do knpow of any fish that has
diminished while I have been fishing. I would say that I do. 1 allude
to thie halibut. When I was twentyfive ov thirty years old 1 was en-
gaged in fishing along the Nantueket shore, and at that time halibat
were much more plentiful than now.  Whether the dimination is owing
to over-fishing or not I am unable to say.

In regard to the effeet produced in the way of driving out fishes by
cptlying impurities into the water, I amn inclined to believe that as ve-
spects ocean waters it would be very trifling; in rivers, I think the
effect would be considerable. At New Bedford there are works that
throw deleterious substances into the water, but the driving away of the
fish there was, in my opinion, etfected by the destroying of the bait upon
which they fed. I presume that fish that had never been in impare
water, if they should rush into it suddenly would be much more effected
by it than by a gradual fouling of the water. TFish need to be acclimated
by degrees to any change of temperature in the water, and it is only by
degrees that they can learn to live in impure water. In rivers where
there are saw-mills, the sawdast from which is thrown into the water,
when the water becomes so charged with it that the gills of fishes are
clogged, they must of necessity be driven away. When the Massa-
chusetts fishery commissioners were appointed, I was applied to to in-
vestigate the condition of the river fisheries. It was surprising to me
that tish would come in from the broad ocean and pass up these narrow
rivers filled with mud and with every possible obstruction, year after
year, for the purpose of depositing their spawn. Yet they will invaria-
bly return annually to the same stream in spite of all the deleterious
substances thrown into it.
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The idea presented in the report of Professor Huxley to the British
Parlinment that man cannot destroy a race of fishes by over-catching
has been scouted by a distinguished naturalist, who says that certain
species of tish have been destroyed and caught out. But this was on
the southern coast of France, where there is only a very small area of
fishing-groand. Aund this naturalist himselt says that these wandering
fishes whielt go off in schools and return cannot be diminished by man’s
catching, We have an immense area of fishing-ground on our coast,
which is flat and everywhere running off shoal. Look, for instance at
the great chain of bauks from the Nantucket shoals to the banks of
Newfoundland. Irance, on the Mediterranean, has no such fishing-
ground as that.

When I was a boy, great quantities of Spanish mackerel came into
Provincetown Harbor. They atterward began to diminish in numbers,
and I have not seen a specimen now for twenty years. They wentaway
before the blue-fish came, and before a weir, trap, poand or anything of
the kind was set in New IIngland waters, I think the great enemy of
the fish of our waters is the blue-fish. They are ready to eat almost
every fish that they can take. We know that they drive almost every-
thing.

It is my candid opinion that man eannot destroy a race of fishes.
They go oft from onr coasts only to return again and bring us innumera-
ble blessings. The fisheries of our coast are of immense value. They
afford a vast amount of wholesome food to the people, as well as em-
ployment to a great number of men. Our fisheries are a nursery for
seamen, and by accustomning those who engage in them to the hard-
ships of the sea, they train them for service in our naviesin time of war,
as well as upon the decks of our merchantmen,

I hope that the fish pecaliar to yonr waters will continue to be abun-
dant, and that if the scup leave you some other variety equally valua-
ble will come in and supply its place.



