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This analysis has been prepared in response to a Memorandum and Order, issued on January
26, 2009, by Judge Edward F. Harrington of the U.S. District Court, District of Massachusetts,
in the matter of Civil Action No. 06-12110-EFH. It is intended to seriously consider and
analyze the applicability of a provision in the National Standard 1 Guidelines known as the
“mixed-stock exception,” as it relates to Framework 42 (FW 42) to the Fishery Management
Plan for the Northeast Multispecies Fishery (FMP). FW 42 was developed by the New England
Fishery Management Council (Council) in 2005, and approved and implemented by NOAA’s
National Marine Fisheries Service (NMFS) in 2006, primarily to implement biennial
adjustments to the FMP. Such adjustments were required by a previous Council amendment to
the FMP (Amendment 13) to adjust fishing mortality rates as necessary to keep the rebuilding
of stocks of overfished multispecies (also known as groundfish) on their statutorily based
schedules. The following analysis considers the mixed-stock exception’s provisions, its
relation to statutory provisions, and its potential applicability as an alternative that could have
lessened negative economic and community impacts of the measures developed and adopted in
FW 42.

Background

The Magnuson-Stevens Fishery Conservation and Management Act (MSA) is the primary
statute providing authority for fisheries management in the U.S. Exclusive Economic Zone
(EEZ). The MSA, in section 301, established 10 national standards for fishery conservation
and management, including National Standard 1 (MSA section 301(a)(1)) which requires that
“conservation and management measures shall prevent overfishing while achieving, on a
continuing basis, the optimum yield [OY] from each fishery for the United States fishing
industry.” In addition, section 301(b) requires that “The Secretary [of Commerce] shall
establish advisory guidelines (which shall not have the force and effect of law), based on the
national standards, to assist in the development of fishery management plans.” As required by
statute, NMFS established such guidelines on behalf of the Secretary and has periodically
amended them, as necessary, to address changes to the MSA and to provide the public with
further information and opportunity to comment on the agency’s interpretation of the national
standards and their practical application. The national standard guidelines (guidelines), though
not having the force and effect of law, are codified in subpart D of 50 CFR part 600, which
contains general provisions for management of fisheries under MSA authority.

In addition to the National Standard Guidelines, the MSA includes other specific mandates
concerning ending overfishing and rebuilding overfished fish stocks. MSA Section 303(a)(1)
(A), contained in the Required Provisions Section of the MSA, requires that any fishery
management plan must contain measures that are “necessary and appropriate to prevent
overfishing and rebuild overfished stocks . . . .” In 1996, Congress substantially amended the
MSA and added MSA Section 304(e) which mandates the rebuilding of overfished stocks in
most cases within 10 years.



1998 Guidelines on Mixed-Stock Exception

The Sustainable Fisheries Act (SFA), which was passed in 1996, made numerous and
substantive amendments to the MSA. A key change was that if a fish stock was determined to
be overfished (a stock is overfished if its overall biomass, or, stock size, is too low), the Council
and NMFS were put under time constraints to implement measures to prevent or (i.e., fishing at
too high a rate) and to rebuild the fish stock in no less than 10 years in most cases. As a result
of the passage of the SFA, NMFS implemented major revisions to the guidelines in 1998,
including revisions to the guidelines for National Standards 1 which deals with optimum yield
and prevention of overfishing. NMFS also made revisions to guidelines for National Standards
2 (scientific information), 4 (allocations), 5 (efficiency), and 7 (costs and benefits); and added
guidelines for newly established National Standards 8 (communities), 9 (bycatch), and 10
(safety of life at sea).

Changes to the National Standard 1 guidelines reflected the SFA’s new and more stringent
requirements to end overfishing and rebuild fish stocks within specified, statutory timeframes.
The SFA did not change National Standard 1 which requires that any fishery management plan
must prevent overfishing, while achieving optimum yield on a continuing basis, with no
mention of rebuilding fish stocks. But, the SFA added a separate section, 304 (e), that stated if a
fish stock were determined to be overfished, the Council and NMFS were required to develop
and adopt a plan to not only prevent or end the overfishing of that stock but, also to rebuild the
stock within the timeframe mandated by the SFA. One of the changes to the National Standard
1 guidelines was the addition of a provision, known as the mixed-stock exception found at 50
CFR 600.310(d)(6),that was intended to maintain some flexibility in managing mixed-stock
fisheries (i.e., fisheries that catch and land several stocks of fish using the same gear types and
in the same general areas) by allowing a limited exception to the requirement of National
Standard 1 regarding preventing overfishing as follows:

(6) Exceptions. There are certain limited exceptions to the requirement to prevent overfishing.
Harvesting one species of a mixed-stock complex at its optimum level may result in the overfishing of
another stock component in the complex. A Council may decide to permit this type of overfishing only if
all of the following conditions are satisfied:

(i) It is demonstrated by analysis (paragraph (f)(6) of this section) that such action will result in long-
term net benefits to the Nation.

(i) It is demonstrated by analysis that mitigating measures have been considered and that a similar
level of long-term net benefits cannot be achieved by modifying fleet behavior, gear
selection/configuration, or other technical characteristic in a manner such that no overfishing would
occeur.

(iii) The resulting rate or level of fishing mortality will not cause any species or evolutionarily
significant unit thereof to require protection under the ESA [Endangered Species Act].

By its plain terms, then, the mixed stock exception applies only to overfishing requirements. not
rebuilding requirements. Accordingly, the applicability of the mixed-stock exception is
necessarily constrained by the overriding measures, as described above, requiring overfished
stocks to be rebuilt within statutory timeframes. The revised National Standard 1 guidelines
explicitly recognize this at 50 CFR 600.310(e)(3)(ii) which requires that ,if a stock is



overfished, the purpose of an action must be to rebuild the stock within the appropriate
timeframe. When the mixed-stock exception is interpreted in the context of these overarching
rebuilding requirements, as it must be, it is clear that the exception is not applicable to stocks
determined to be overfished if the application of the exception jeopardizes the requirement to
rebuild such stocks within the statutorily mandated timeframes. NMFS consistently provided
this guidance as it applied to overfished stocks during the development of FW 42. Therefore, a
threshold requirement to even considering the applicability of the mixed-stock exception to an
overfished stock is whether such stock could still be rebuilt in the timeframe mandated by the
MSA. If not, then the mixed-stock exception is not applicable and there is no justification to
consider it further, and, therefore, no purpose would be served in considering the three
conditions specified in the National Standard 1 Guidelines

Further, there is no requirement in statute, or in the guidelines, that a Fishery Management
Council (Council) must consider or analyze the mixed-stock exception for any of their
management actions--it was provided as one tool that a Council, at its discretion, may consider,
under special circumstances, if it chooses to be more flexible in its response to ending
overfishing of one or more stocks in a mixed-stock fishery. But, under the 1998 guidelines, the
mixed-stock exception is justified for overfished stocks only if it can demonstrate that the
exception would not be inconsistent with rebuilding requirements and, then, only if the three
conditions provided in the guidelines are satisfied.

2009 Guidelines on Mixed-Stock Exception

The Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 2006
(MSRA), was signed into law on January 12, 2007. The MSRA included new requirements for
preventing and ending overfishing and rebuilding fisheries. Notably, the MSRA revised the
requirement concerning ending overfishing by mandating that, for stocks that are overfished,
the Council and NMFS must develop a plan to end overfishing “immediately.” This provision
contrasts to the SFA provision which did not include the term “immediately” in the context of
ending overfishing. As a result, NMFS proposed additional revisions to the National Standard
1 guidelines on June 9, 2008 (73 FR 32526), to integrate this new requirement and other new
requirements with existing provisions related to overfishing, rebuilding overfished stocks, and
achieving OY. The new National Standard 1 guidelines include revisions to the mixed-stock
exception language which more clearly articulate that rebuilding mandates cannot be
jeopardized by the mixed-stock exception. The guidelines on the mixed-stock exception, with
the pertinent language underlined, as contained in the final rule published on January 16, 2009,
and scheduled to become effective on February 17, 2009 (74 FR 3178; Jan. 16, 2009), now read
as follows:

(m) Exceptions to requirements to prevent overfishing. Exceptions to the requirement to prevent
overfishing could apply under certain limited circumstances. Harvesting one stock at its optimum level
may result in overfishing of another stock when the two stocks tend to be caught together (This can occur
when the two stocks are part of the same fishery or if one is bycatch in the other's fishery). Before a
Council may decide to allow this type of overfishing, an analysis must be performed and the analysis
must contain a justification in terms of overall benefits, including a comparison of benefits under
alternative management measures, and an analysis of the risk of any stock or stock complex falling below




its MSST. The Council may decide to allow this type of overfishing if the fishery is not overfished and
the analysis demonstrates that all of the following conditions are satisfied:

(1) Such action will result in long-term net benefits to the Nation;

(2) Mitigating measures have been considered and it has been demonstrated that a similar level of long-
term net benefits cannot be achieved by modifying fleet behavior, gear selection/configuration, or other
technical characteristic in a manner such that no overfishing would occur; and

(3) The resulting rate of fishing mortality will not cause any stock or stock complex to fall below its
MSST more than 50 percent of the time in the long term, although it is recognized that persistent
overfishing is expected to cause the affected stock to fall below its Bmsy more than 50 percent of the
time in the long term

Thus, the newly revised mixed-stock exception explicitly reflects, at section 600.310(m)(3),
NMFES’ interpretation that it does not exempt fish stocks from rebuilding requirements. In the
response to comments found in NMFS’s 2009 guideline amendments, NMFS further clarified
that “if any stock, including those under the mixed-stock exception, were to drop below its
Minimum Stock Size Threshold (referring to a level helping to define when a fish stock is
overfished), it would be subject to the rebuilding requirements of the MSA, which require that
overfishing be ended immediately and that the stock be rebuilt . . ..” (see, response to
Comment 89). That is, if a stock is overfished, it is not eligible for the mixed-stock exception.

Thus, neither the May 1, 1998, guidelines, nor the January 16, 2009, guidelines, provide any
exception to the rebuilding of overfished stocks within statutory timeframe requirements. To
provide such an exception would imply that the guidelines, which do not have the force and
effect of law, supersede statutory requirements, which do have the force and effect of law. In
short, a threshold criterion for applying the mixed-stock exception that must be satisfied under
the 1998 and 2009 guidelines is that the rebuilding of a stock targeted for the mixed-stock
exception may not be jeopardized by allowing continued overfishing on such stock.

History of Northeast Multispecies Management Leading to Framework 42

To understand the applicability of the mixed-stock exception to any particular stock managed
under FW 42, it is necessary first to summarize the history of Northeast multispecies
management leading to FW 42.

As previously established, Northeast groundfish are managed by the Council and NMFS, under
the authority of the MSA, through the FMP. The original FMP was approved on July 17, 1986,
and implemented on September 19, 1986. It has since been amended numerous times, both
through FMP amendments and framework adjustments, such as FW 42.

There are 19 stocks of groundfish managed under the FMP: Gulf of Maine (GOM) cod,
Georges Bank (GB) cod, GOM haddock, GB haddock, pollock, white hake, redfish, Atlantic
halibut, ocean pout, windowpane flounder north, windowpane flounder south, American plaice,
witch flounder, GOM winter flounder, GB winter flounder, Southern New England (SNE)/Mid-
Atlantic (MA) winter flounder, GOM/Cape Cod (CC) yellowtail flounder, GB yellowtail
flounder, and SNE/MA yellowtail flounder. A stock is a species, subspecies, geographical
grouping, or other category of fish capable of management as a unit.



The management of Northeast groundfish in recent years has largely built upon the Council’s
Amendment 13 to the FMP, which was initiated by the Council in 1999, partially approved by
NMFS on behalf of the Secretary on March 18, 2004, and implemented on May 1, 2004,
through a final rule (April 27, 2004; 69 FR 22906). Amendment 13 was a major revision of
the management program for groundfish and was intended to end overfishing on all groundfish
stocks and to rebuild all groundfish stocks that were at that time considered overfished. It also
contained a variety of measures applicable to commercial and recreational fishing that were
intended to address impacts of the fishery on Essential Fish Habitat, minimize bycatch,
implement improved reporting and recordkeeping requirements, and address other conservation
and management issues.

The focal point of Amendment 13 was to end overfishing and rebuild those stocks that were
overfished, within the statutory timeframes established by the MSA. The analysis prepared by
the Council and its advisors in the development of Amendment 13 (Final Supplemental
Environmental Impact Statement and Initial Regulatory Flexibility Analysis) listed the
overfished stocks that required formal rebuilding programs to be the following: GOM cod, GB
cod, GOM haddock, GB haddock, CC/GOM yellowtail flounder, SNE/MA yellowtail flounder,
American plaice, white hake, SNE/MA winter flounder, redfish, windowpane flounder south,
ocean pout, and Atlantic halibut. Section 3.2 of the document, Proposed Rebuilding Programs
for Overfished Stocks, described the Council’s approach in rebuilding the overfished stocks
through the measures in Amendment 13, as follows:

The M-S Act and NSGs [National Standard Guidelines] require the Council to define formal rebuilding
programs or plans for stocks that are below the minimum biomass threshold (overfished). These
programs define how the Council will rebuild those stocks to the target biomass within the statutory time
frame. The Council has approached this issue in two steps. The first step, described in this section, is to
identify the fishing mortality strategy that the Council will use as the basis for management measures that
will rebuild the stock. The second step is to adopt management measures to achieve these strategies. The
formal rebuilding program consists of both elements — they should not be viewed independently. Once a
stock is defined as overfished, a rebuilding program must be continued until the stock reaches the target
biomass. During the rebuilding programs, adjustments can be made through the annual adjustment
process based on the condition of the stock and consistent with this Amendment, as long as statutory
requirements are met.

The Council thus clearly distinguished between the statutory requirements to rebuild overfished
stocks until the target biomass is reached, and the fishing mortality rate decisions relative to
ending overfishing. The Amendment 13 analysis goes on to state, in section 3.2.1, Formal
Rebuilding Programs, the following:

The lack of a defined formal rebuilding program for stocks that are not overfished should not be construed
as meaning that the Council is ignoring these stocks. The Council will insure fishing mortality remains
below the fishing mortality threshold for these stocks. In all cases, these thresholds are defined as Fysy or
a suitable proxy for Fysy. As noted by Restrepo et al. (1998), “Fusy is the fishing mortality rate that
maximizes long-term yield under a constant-F [constant fishing mortality rate] policy, and Bysy is the
equilibrium biomass expected when fishing constantly at Fy;sy.” Controlling fishing mortality below the
threshold should result in stock size fluctuating around the estimate of Bysy over the long term. This is



clearly shown in the age-based projections for stocks that are not under formal rebuilding programs (see
section 5.2.3). This approach is consistent with both the M-S Act and the National Standard 1 Guidelines.

The Council thus clearly articulated in its analysis that it intended to implement rebuilding
plans for all of the overfished groundfish stocks, in conformance with provisions of the MSA
and the guidelines, and consistent with the statutorily mandated rebuilding deadlines. It also
recognized that even stocks that are not overfished need to have controls on fishing mortality to
ensure that their stock levels are increased to, and/or maintained at, levels that can provide
long-term yields approximating MSY.

The Council’s analysis then goes on to address the related, but somewhat different issue of
ending overfishing. Section 3.2.3.1.1, Phased fishing mortality reduction, explains the
Council’s rationale in applying different approaches to ending overfishing (as opposed to
rebuilding) of stocks in the multispecies fishery, as follows:

This strategy [the phased approach] steadily reduces fishing mortality during the rebuilding period in
order to achieve the target biomass with a median probability. When the stock achieves its target
biomass, the formal rebuilding program adopted because the stock was overfished will be completed.
Once the stock achieves the target biomass, fishing mortality targets will be based on the status
determination criteria and MSY control rule. The fishing mortality for the rebuilding program may be
adjusted if there are substantial changes in stock status and recruitment from those used in the long-term
projections used to estimate this fishing mortality. Stock condition should be evaluated over at least a
two-year period to smooth fluctuations that are the result of variability rather than true trends. A wide
variety of variables will be considered to determine stock condition: fishing mortality and biomass
(including the uncertainty around the estimates), recruitment patterns, environmental conditions, etc. The
phase reduction strategy will be used for the following stocks:

e GB cod

e American plaice

o CC/GOM yellowtail flounder

o SNE/MA yellowtail flounder

o White hake

Thus, the Council chose to use the flexibility in the MSA and the guidelines to end overfishing
of different groundfish stocks at different rates in this mixed-stock fishery. It did not, however,
compromise the rebuilding requirements or deadlines in doing so. In essence, this approach
achieves the same results as the mixed-stock exception approach by ramping-down fishing
mortality (rather than ending it immediately) for certain stocks in the fishery, to avoid having to
implement even more stringent measures in the short term.

Importantly, Amendment 13 also established a biennial FMP adjustment process that requires
the Council to review the fishery periodically, using the most current scientific information
available, recommend target total allowable catches (TACs), and recommend to NMFS any
changes to the management measures necessary to achieve the goals and objectives of the FMP.

To satisfy the biennial adjustment requirement of Amendment 13, the Council initiated
development of FW 42. In support of FW 42, a peer reviewed stock assessment update, by the
Groundfish Assessment Review Meeting (GARM) 11, was completed for all 19 stocks managed
under the FMP, in August 2005. GARM Il evaluated each managed stock relative to the



applicable Amendment 13 biological reference points, to determine overfishing and overfished
status (Fmsy and By, respectively). The Council's Groundfish Plan Development Team (PDT)
then performed an evaluation of the fishery based upon the results of GARM Il and other
available information to determine the stocks for which an adjustment in management measures
was required to ensure that the fishing mortality rate levels were consistent with those required
under the rebuilding plans established under Amendment 13.

This analysis indicated that the fishing mortality rates of five groundfish stocks were higher
than the targets required by the rebuilding programs and fishing mortality on GB winter
flounder was higher than Fnsy, thereby necessitating a reduction in fishing mortality to prevent
overfishing. As a result, FW 42 addressed Amendment 13 objectives by reducing fishing
mortality on six groundfish stocks: GOM cod, CC/GOM vyellowtail flounder, SNE/MA
yellowtail flounder, SNE/MA winter flounder, GB winter flounder, and white hake.

In the development of FW 42, the Council strove to address a broad range of issues, including
new reporting requirements, greater flexibility in using and leasing days-at-sea (DAS), special
programs to allow targeting of healthy stocks, and gear modifications and exemptions for their
use. Specifically, FW 42 maintained the Amendment 13 default DAS reductions for the 2006
fishing year; specified target TACs and Incidental Catch TACs for the 2006, 2007, and 2008
fishing years; implemented additional Vessel Monitoring System (VMS) requirements for NE
multispecies DAS vessels; implemented differential DAS counting in specific areas of the
GOM and SNE; implemented new commercial trip limits for several NE multispecies; renewed
and modified the Regular B DAS Program, including the rules pertaining to monkfish vessels;
renewed and modified the Eastern U.S./Canada Haddock Special Access Program (SAP);
renewed the DAS Leasing Program; modified the Closed Area (CA) | Hook Gear Haddock
SAP; implemented the GB Cod Fixed Gear Sector; provided flexibility for vessels to fish inside
and outside of the Eastern U.S./Canada Management Area on the same trip; modified reporting
requirements for Special Management Programs (U.S./Canada Management Area; Regular B
DAS Program; CA | Hook Gear Haddock SAP; CA Il Yellowtail Flounder SAP, and the
Eastern U.S./Canada Haddock SAP Pilot Program); modified the DAS Transfer Program;
modified the trawl codend mesh size requirement in the SNE Regulated Mesh Area; modified
NMFS’s authority to adjust certain possession limits; and modified the recreational possession
restrictions and size limits for GOM cod.

Consideration of Measures to Reduce Fishing Mortality Rates and Applicability of the Mixed-
Stock Exception to Fish Stocks Addressed by FW 42

The issue at the basis of this analysis is the response of the Council in FW 42 to the necessary
reductions of fishing mortality rates for the six stocks listed above, which were determined, on
the basis of best available scientific information, to need such reductions to accomplish
rebuilding required by the MSA and Amendment 13. The Council considered a range of effort
controls to achieve the fishing mortality rate reductions, including simple, large DAS reductions
(up to 40%); and combinations of DAS reductions, trip limits, and either differential DAS
counting or a minimum DAS charge of 12 or 24 hours. After deliberation, the primary measure



the Council proposed in FW 42 to achieve the necessary reductions on those stocks most in
need were differential DAS counting areas in the GOM and SNE. The GOM area was designed
to provide the necessary mortality reductions for GOM cod, CC/GOM yellowtail flounder, and
white hake; and the SNE area was designed to do the same for SNE/MA yellowtail flounder,
SNE/MA winter flounder, and white hake (white hake occurs over a broad geographic area, and
thus was provided benefits from both differential DAS areas). Because the majority of the
landings for the six stocks in need of reductions came from the proposed differential DAS
counting areas, this is where the reduction efforts were focused.

Five of the stocks that FW 42 was designed to address were, at the time the framework was
developed, considered overfished, and were (and continue to be) under rebuilding programs
established by Amendment 13 (GARM |1 indicated that GB winter flounder was not overfished,
but was subject to overfishing; the most recent assessment GARM I11 indicated that GB winter
flounder is now overfished and subject to overfishing). They also were (and continue to be)
bound by the MSA requirements to rebuild within the statutory timeframes, which means, for
most stocks, they must be rebuilt by 2014. The following table provides the fishing mortality
rate reductions for these five stocks that were determined to be necessary in FW 42, and the
current size of those stocks (i.e., their biomass), relative to their rebuilt levels, as calculated by
GARM I, for FW 42, and most recently by GARM Il for the Council’s Amendment 16, which
is still under development.

Mortality Reduction Targets and Biomass Levels for Stocks Affected by the Differential DAS
Counting Areas Established by FW 42

Stock FW 42 Mortality Reduction Biomass Status (% Bmsy)**

Targets GARM I GARM 111
(2004) (2007)
GOM Cod 32% 24.8% 58.2%
CC/GOM yellowtail flounder 46% 8.7% 24.7%
SNE/MA yellowtail flounder 55% 1.0% 12.8%
SNE/MA winter flounder 8% 13.1% 8.7%
White hake* 13% 39.1% 35.2%

*White hake biomass was estimated using an index-based assessment in 2004.
**Busy IS the level of a rebuilt stock, and the target of a stock’s rebuilding program.

As reflected in the table above, since the implementation of FW 42, GARM I1I was conducted
(August 2008) to update the status of all of the managed groundfish stocks, and concluded that
the majority of groundfish stocks continue to require substantial reductions in fishing mortality
in order to be rebuilt in the timeframes mandated by Amendment 13 and the MSA. At least 13
of the 19 stocks are considered to be overfished: GB cod, GB yellowtail flounder, SNE/MA
yellowtail flounder, GOM/CC yellowtail flounder, SNE/MA winter flounder, white hake, witch
flounder, GB winter flounder, windowpane flounder north, ocean pout, white hake, pollock and




Atlantic halibut. In addition, at least 12 of the 19 stocks are experiencing overfishing: GB cod,
GB yellowtail flounder, SNE/MA yellowtail flounder, CC/GOM yellowtail flounder, SNE/MA
winter flounder, white hake, witch flounder, GB winter flounder, windowpane flounder north,
GOM cod, windowpane flounder south, and pollock. Based on uncertainty in the results of
GARM II1, GOM winter flounder may or may not be experiencing overfishing. Additional
actions will be necessary, as a result, and the Council is finishing its development of
Amendment 16 to implement the necessary measures.

Based on the analysis in FW 42, all of the targeted stocks were significantly below their
overfished thresholds and required very restrictive measures to ensure they would be rebuilt by
2014. Because all of these stocks are unavoidably harvested together to a greater or lesser
extent, to have allowed overfishing, at a level above that determined to be necessary to rebuild
under Amendment 13, on any one of these stocks to justify a less restrictive measure would
have meant that none of them would likely be rebuilt by 2014. Thus, under either the 1998 or
2009 guidelines, the mixed-stock exception was not applicable because neither the Council nor
NMFS could show that the threshold criterion regarding rebuilding requirements could have
been satisfied. Under best scientific information currently available as reflected in GARM lll,
all of these stocks but GOM cod remain overfished. Therefore, for the same reason, it is not
possible for the threshold criterion regarding rebuilding requirements to be satisfied even under
current conditions. If this threshold criterion cannot be met there is no purpose served in
examining any of the other criteria for applying the mixed-stock exception.

Summary and Conclusions of Analysis
Based on the above analysis, the findings can be summarized as follows:

e The mixed-stock exception, under the 1998 and 2009 guidelines, creates an exception,
based on strict criteria, only for ending overfishing, but not for rebuilding requirements.
The MSA mandates rebuilding of overfished stocks in most cases within 10 years. There
is a difference between the requirements of the statute (MSA) to rebuild overfished
stocks (i.e., those with too low a stock size) within explicitly defined deadlines, and the
statutory provisions to end overfishing (i.e., those with excessive fishing mortality),
which do not specify defined timelines for doing so. In the latter case, NMFS’s
guidelines provide some limited flexibility as to when overfishing must be ended. This is
the “mixed-stock exception.”

e The statutory requirements to rebuild overfished stocks are necessarily constraining on
the mixed-stock exception. Therefore, the mixed-stock exception, as defined in the 1998
guidelines, is justified for overfished stocks only if it can be demonstrated that the
exception would not be inconsistent with rebuilding requirements and, then, only if the
three conditions provided in the guidelines are satisfied. The explicit intent of the 2009
guidelines is that any stock that is overfished is not eligible for the mixed-stock
exception.

e Given the requirement regarding rebuilding overfished stocks by 2014, applicability of
the mixed-stock exception is subject to the threshold criterion that allowing overfishing to
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continue on any stock will not jeopardize meeting such rebuilding requirements for that
stock.

To have allowed overfishing, at a level above that determined to be necessary to rebuild
under Amendment 13, on any one of these stocks to justify a less restrictive measure
would have meant that none of them would likely be rebuilt by 2014.

Thus, under either the 1998 or 2009 guidelines, the mixed-stock exception was not a
viable alternative for the Council or NMFS to consider or to implement in FW 42 to
mitigate impacts of fishing regulations because neither the Council nor NMFS could have
shown that the threshold criterion regarding rebuilding requirements would have been
met.
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